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to sell without so marking, apparently therefore upholding the validity of 
such a provision. Haines v. People, 7 Colo. App. 467. Legislature has the 
power to pass such laws as it may deem necessary to prevent deception and 
fraud. People v. Arensburg, 105 N. Y. 123. 

LEGISLATION-RIGHT OF STATE TO CONTROL SPECULATION IN THEATER 
TICKETS.-EX PARTE QUARG, 84 PAC. 766 (CALIFORNIA).-Held, that a stat- 
ute, prohibiting any person from selling tickets to theaters or other public 
places of amusement for a higher price than that originally charged by the 
management, is in conflict with the State Constitution which secures every 
person the right of "acquiring, possessing and protecting property" and there- 
fore void. See Comment ante. 

MANUFACTURERS-LIABILITY FOR DEFECTS IN ARTICLES MADE-WHO MAY 
SUE.-WATSON V. AUGUSTA BREWING COMPANY, 52 S. E. 152 (GA.).- 
Action to recover, from defendant, damages for injuries resulting from the 
swallowing of glass which the defendant had bottled up with a beverage, 
which he advertised as harmless and refreshing. Defendant contended that 
he was not liable because there was no privity of relationship between the par- 
ties, inasmuch as the beverage had not been sold directly by the defendant to 
the plaintiff.-Held, that the defendant is liable on the ground that he has 
violated a duty owed by him to the general public. 

MASTER AND SERVANT-RAILROADS-ASSUMED RISKS.-PHIPPIN V. MIS- 
SOURI PAC. R. Co., 93 S. W. (Mo.) 410.-Held, that where a switch-tender 
whose duty is to line switches so as to prevent the cornering of cars, fails to 

perform that duty properly, and plaintiff, whose duty is to couple such cars, 
is injured thereby, that plaintiff did not assume such risks, but that the neg- 
ligence is that of the master. 

This case shows a further limitation on the fellow-servant rule as estab- 
lished in Murray v. S. C. R. Co., 36 A. D. (S. C.) 268 (I84I) to the effect that 
an employer contracts with a view to all ordinary risks. This doctrine 
was followed in Farwell v. Boston & Worcester Ry. Co., 38 A. D. (Mass.) 
339, and have been adopted as the general rule. Randall v. Baltimore & 
O. R. Co., Io9 U. S. 478. With the great increase in the relationships of mas- 
ter and servants the hardships of the rule became apparent and statutory 
changes have been adopted in the various states; Colorado alone having 

wholly abandoned the rule. Acts of 1893, section 5. This change in Mis- 
souri was by a process of paring down the general rule, first, so as to recog- 
nize degrees of subordination among servants; Moon v. Wabash, St. L. & 
P. R. Co., 85 Mo. 588, then reasonable care as to general conditions of 

employment; Soeder v. St. Louis, I. M. & S. R. Co., Ioo Mo. 673, and finally 
by statute as followed in the principal case by the exemptions as to railroads 
was abolished. 

MASTER AND SERVANT-RAILROADS-DEFECTIVE TRACK.-ST. Louis, I. M. 
& S. RY. Co. v. MIZE, 95 S. W. 488 (ARK.).-Held, that a railroad company 
is under no obligations to its employees to repair its track provided due 
notice is given of such defect. Battle, J., dissenting. 

This ruling is based on the doctrine as expressed by the maxim. Volenti 
non fit injuria; O'Maley v. South Boston Gaslight Co., 158 Mass. 135; the 
interpretation of which has given rise to two schools. Walsh v. Whildey, L. 

144 YALE LAW JOURNAL. 

to sell without so marking, apparently therefore upholding the validity of 
such a provision. Haines v. People, 7 Colo. App. 467. Legislature has the 
power to pass such laws as it may deem necessary to prevent deception and 
fraud. People v. Arensburg, 105 N. Y. 123. 

LEGISLATION-RIGHT OF STATE TO CONTROL SPECULATION IN THEATER 
TICKETS.-EX PARTE QUARG, 84 PAC. 766 (CALIFORNIA).-Held, that a stat- 
ute, prohibiting any person from selling tickets to theaters or other public 
places of amusement for a higher price than that originally charged by the 
management, is in conflict with the State Constitution which secures every 
person the right of "acquiring, possessing and protecting property" and there- 
fore void. See Comment ante. 

MANUFACTURERS-LIABILITY FOR DEFECTS IN ARTICLES MADE-WHO MAY 
SUE.-WATSON V. AUGUSTA BREWING COMPANY, 52 S. E. 152 (GA.).- 
Action to recover, from defendant, damages for injuries resulting from the 
swallowing of glass which the defendant had bottled up with a beverage, 
which he advertised as harmless and refreshing. Defendant contended that 
he was not liable because there was no privity of relationship between the par- 
ties, inasmuch as the beverage had not been sold directly by the defendant to 
the plaintiff.-Held, that the defendant is liable on the ground that he has 
violated a duty owed by him to the general public. 

MASTER AND SERVANT-RAILROADS-ASSUMED RISKS.-PHIPPIN V. MIS- 
SOURI PAC. R. Co., 93 S. W. (Mo.) 410.-Held, that where a switch-tender 
whose duty is to line switches so as to prevent the cornering of cars, fails to 

perform that duty properly, and plaintiff, whose duty is to couple such cars, 
is injured thereby, that plaintiff did not assume such risks, but that the neg- 
ligence is that of the master. 

This case shows a further limitation on the fellow-servant rule as estab- 
lished in Murray v. S. C. R. Co., 36 A. D. (S. C.) 268 (I84I) to the effect that 
an employer contracts with a view to all ordinary risks. This doctrine 
was followed in Farwell v. Boston & Worcester Ry. Co., 38 A. D. (Mass.) 
339, and have been adopted as the general rule. Randall v. Baltimore & 
O. R. Co., Io9 U. S. 478. With the great increase in the relationships of mas- 
ter and servants the hardships of the rule became apparent and statutory 
changes have been adopted in the various states; Colorado alone having 

wholly abandoned the rule. Acts of 1893, section 5. This change in Mis- 
souri was by a process of paring down the general rule, first, so as to recog- 
nize degrees of subordination among servants; Moon v. Wabash, St. L. & 
P. R. Co., 85 Mo. 588, then reasonable care as to general conditions of 

employment; Soeder v. St. Louis, I. M. & S. R. Co., Ioo Mo. 673, and finally 
by statute as followed in the principal case by the exemptions as to railroads 
was abolished. 

MASTER AND SERVANT-RAILROADS-DEFECTIVE TRACK.-ST. Louis, I. M. 
& S. RY. Co. v. MIZE, 95 S. W. 488 (ARK.).-Held, that a railroad company 
is under no obligations to its employees to repair its track provided due 
notice is given of such defect. Battle, J., dissenting. 

This ruling is based on the doctrine as expressed by the maxim. Volenti 
non fit injuria; O'Maley v. South Boston Gaslight Co., 158 Mass. 135; the 
interpretation of which has given rise to two schools. Walsh v. Whildey, L. 

144 YALE LAW JOURNAL. 

to sell without so marking, apparently therefore upholding the validity of 
such a provision. Haines v. People, 7 Colo. App. 467. Legislature has the 
power to pass such laws as it may deem necessary to prevent deception and 
fraud. People v. Arensburg, 105 N. Y. 123. 

LEGISLATION-RIGHT OF STATE TO CONTROL SPECULATION IN THEATER 
TICKETS.-EX PARTE QUARG, 84 PAC. 766 (CALIFORNIA).-Held, that a stat- 
ute, prohibiting any person from selling tickets to theaters or other public 
places of amusement for a higher price than that originally charged by the 
management, is in conflict with the State Constitution which secures every 
person the right of "acquiring, possessing and protecting property" and there- 
fore void. See Comment ante. 

MANUFACTURERS-LIABILITY FOR DEFECTS IN ARTICLES MADE-WHO MAY 
SUE.-WATSON V. AUGUSTA BREWING COMPANY, 52 S. E. 152 (GA.).- 
Action to recover, from defendant, damages for injuries resulting from the 
swallowing of glass which the defendant had bottled up with a beverage, 
which he advertised as harmless and refreshing. Defendant contended that 
he was not liable because there was no privity of relationship between the par- 
ties, inasmuch as the beverage had not been sold directly by the defendant to 
the plaintiff.-Held, that the defendant is liable on the ground that he has 
violated a duty owed by him to the general public. 

MASTER AND SERVANT-RAILROADS-ASSUMED RISKS.-PHIPPIN V. MIS- 
SOURI PAC. R. Co., 93 S. W. (Mo.) 410.-Held, that where a switch-tender 
whose duty is to line switches so as to prevent the cornering of cars, fails to 

perform that duty properly, and plaintiff, whose duty is to couple such cars, 
is injured thereby, that plaintiff did not assume such risks, but that the neg- 
ligence is that of the master. 

This case shows a further limitation on the fellow-servant rule as estab- 
lished in Murray v. S. C. R. Co., 36 A. D. (S. C.) 268 (I84I) to the effect that 
an employer contracts with a view to all ordinary risks. This doctrine 
was followed in Farwell v. Boston & Worcester Ry. Co., 38 A. D. (Mass.) 
339, and have been adopted as the general rule. Randall v. Baltimore & 
O. R. Co., Io9 U. S. 478. With the great increase in the relationships of mas- 
ter and servants the hardships of the rule became apparent and statutory 
changes have been adopted in the various states; Colorado alone having 

wholly abandoned the rule. Acts of 1893, section 5. This change in Mis- 
souri was by a process of paring down the general rule, first, so as to recog- 
nize degrees of subordination among servants; Moon v. Wabash, St. L. & 
P. R. Co., 85 Mo. 588, then reasonable care as to general conditions of 

employment; Soeder v. St. Louis, I. M. & S. R. Co., Ioo Mo. 673, and finally 
by statute as followed in the principal case by the exemptions as to railroads 
was abolished. 

MASTER AND SERVANT-RAILROADS-DEFECTIVE TRACK.-ST. Louis, I. M. 
& S. RY. Co. v. MIZE, 95 S. W. 488 (ARK.).-Held, that a railroad company 
is under no obligations to its employees to repair its track provided due 
notice is given of such defect. Battle, J., dissenting. 

This ruling is based on the doctrine as expressed by the maxim. Volenti 
non fit injuria; O'Maley v. South Boston Gaslight Co., 158 Mass. 135; the 
interpretation of which has given rise to two schools. Walsh v. Whildey, L. 

144 YALE LAW JOURNAL. 

to sell without so marking, apparently therefore upholding the validity of 
such a provision. Haines v. People, 7 Colo. App. 467. Legislature has the 
power to pass such laws as it may deem necessary to prevent deception and 
fraud. People v. Arensburg, 105 N. Y. 123. 

LEGISLATION-RIGHT OF STATE TO CONTROL SPECULATION IN THEATER 
TICKETS.-EX PARTE QUARG, 84 PAC. 766 (CALIFORNIA).-Held, that a stat- 
ute, prohibiting any person from selling tickets to theaters or other public 
places of amusement for a higher price than that originally charged by the 
management, is in conflict with the State Constitution which secures every 
person the right of "acquiring, possessing and protecting property" and there- 
fore void. See Comment ante. 

MANUFACTURERS-LIABILITY FOR DEFECTS IN ARTICLES MADE-WHO MAY 
SUE.-WATSON V. AUGUSTA BREWING COMPANY, 52 S. E. 152 (GA.).- 
Action to recover, from defendant, damages for injuries resulting from the 
swallowing of glass which the defendant had bottled up with a beverage, 
which he advertised as harmless and refreshing. Defendant contended that 
he was not liable because there was no privity of relationship between the par- 
ties, inasmuch as the beverage had not been sold directly by the defendant to 
the plaintiff.-Held, that the defendant is liable on the ground that he has 
violated a duty owed by him to the general public. 

MASTER AND SERVANT-RAILROADS-ASSUMED RISKS.-PHIPPIN V. MIS- 
SOURI PAC. R. Co., 93 S. W. (Mo.) 410.-Held, that where a switch-tender 
whose duty is to line switches so as to prevent the cornering of cars, fails to 

perform that duty properly, and plaintiff, whose duty is to couple such cars, 
is injured thereby, that plaintiff did not assume such risks, but that the neg- 
ligence is that of the master. 

This case shows a further limitation on the fellow-servant rule as estab- 
lished in Murray v. S. C. R. Co., 36 A. D. (S. C.) 268 (I84I) to the effect that 
an employer contracts with a view to all ordinary risks. This doctrine 
was followed in Farwell v. Boston & Worcester Ry. Co., 38 A. D. (Mass.) 
339, and have been adopted as the general rule. Randall v. Baltimore & 
O. R. Co., Io9 U. S. 478. With the great increase in the relationships of mas- 
ter and servants the hardships of the rule became apparent and statutory 
changes have been adopted in the various states; Colorado alone having 

wholly abandoned the rule. Acts of 1893, section 5. This change in Mis- 
souri was by a process of paring down the general rule, first, so as to recog- 
nize degrees of subordination among servants; Moon v. Wabash, St. L. & 
P. R. Co., 85 Mo. 588, then reasonable care as to general conditions of 

employment; Soeder v. St. Louis, I. M. & S. R. Co., Ioo Mo. 673, and finally 
by statute as followed in the principal case by the exemptions as to railroads 
was abolished. 

MASTER AND SERVANT-RAILROADS-DEFECTIVE TRACK.-ST. Louis, I. M. 
& S. RY. Co. v. MIZE, 95 S. W. 488 (ARK.).-Held, that a railroad company 
is under no obligations to its employees to repair its track provided due 
notice is given of such defect. Battle, J., dissenting. 

This ruling is based on the doctrine as expressed by the maxim. Volenti 
non fit injuria; O'Maley v. South Boston Gaslight Co., 158 Mass. 135; the 
interpretation of which has given rise to two schools. Walsh v. Whildey, L. 

144 YALE LAW JOURNAL. 

to sell without so marking, apparently therefore upholding the validity of 
such a provision. Haines v. People, 7 Colo. App. 467. Legislature has the 
power to pass such laws as it may deem necessary to prevent deception and 
fraud. People v. Arensburg, 105 N. Y. 123. 

LEGISLATION-RIGHT OF STATE TO CONTROL SPECULATION IN THEATER 
TICKETS.-EX PARTE QUARG, 84 PAC. 766 (CALIFORNIA).-Held, that a stat- 
ute, prohibiting any person from selling tickets to theaters or other public 
places of amusement for a higher price than that originally charged by the 
management, is in conflict with the State Constitution which secures every 
person the right of "acquiring, possessing and protecting property" and there- 
fore void. See Comment ante. 

MANUFACTURERS-LIABILITY FOR DEFECTS IN ARTICLES MADE-WHO MAY 
SUE.-WATSON V. AUGUSTA BREWING COMPANY, 52 S. E. 152 (GA.).- 
Action to recover, from defendant, damages for injuries resulting from the 
swallowing of glass which the defendant had bottled up with a beverage, 
which he advertised as harmless and refreshing. Defendant contended that 
he was not liable because there was no privity of relationship between the par- 
ties, inasmuch as the beverage had not been sold directly by the defendant to 
the plaintiff.-Held, that the defendant is liable on the ground that he has 
violated a duty owed by him to the general public. 

MASTER AND SERVANT-RAILROADS-ASSUMED RISKS.-PHIPPIN V. MIS- 
SOURI PAC. R. Co., 93 S. W. (Mo.) 410.-Held, that where a switch-tender 
whose duty is to line switches so as to prevent the cornering of cars, fails to 

perform that duty properly, and plaintiff, whose duty is to couple such cars, 
is injured thereby, that plaintiff did not assume such risks, but that the neg- 
ligence is that of the master. 

This case shows a further limitation on the fellow-servant rule as estab- 
lished in Murray v. S. C. R. Co., 36 A. D. (S. C.) 268 (I84I) to the effect that 
an employer contracts with a view to all ordinary risks. This doctrine 
was followed in Farwell v. Boston & Worcester Ry. Co., 38 A. D. (Mass.) 
339, and have been adopted as the general rule. Randall v. Baltimore & 
O. R. Co., Io9 U. S. 478. With the great increase in the relationships of mas- 
ter and servants the hardships of the rule became apparent and statutory 
changes have been adopted in the various states; Colorado alone having 

wholly abandoned the rule. Acts of 1893, section 5. This change in Mis- 
souri was by a process of paring down the general rule, first, so as to recog- 
nize degrees of subordination among servants; Moon v. Wabash, St. L. & 
P. R. Co., 85 Mo. 588, then reasonable care as to general conditions of 

employment; Soeder v. St. Louis, I. M. & S. R. Co., Ioo Mo. 673, and finally 
by statute as followed in the principal case by the exemptions as to railroads 
was abolished. 

MASTER AND SERVANT-RAILROADS-DEFECTIVE TRACK.-ST. Louis, I. M. 
& S. RY. Co. v. MIZE, 95 S. W. 488 (ARK.).-Held, that a railroad company 
is under no obligations to its employees to repair its track provided due 
notice is given of such defect. Battle, J., dissenting. 

This ruling is based on the doctrine as expressed by the maxim. Volenti 
non fit injuria; O'Maley v. South Boston Gaslight Co., 158 Mass. 135; the 
interpretation of which has given rise to two schools. Walsh v. Whildey, L. 


	Article Contents
	p.144

	Issue Table of Contents
	Yale Law Journal, Vol. 16, No. 2, Dec., 1906
	Front Matter
	The Next Constitutional Convention of the United States [pp.65-83]
	Limitation of Liability of Vessel Owners [pp.84-89]
	Exclusion of Japanese Children from the Public Schools of San Francisco [pp.90-93]
	Alexander Hamilton [pp.94-109]
	Resolutions [pp.110-111]
	The Ordinary and the Ultimate Purchaser [pp.112-125]
	Comment
	Labor Legislation. Police Power of the State [pp.126-128]
	Contracts in Restraint of Trade. Clemons vs. Meadows [pp.128-129]
	The Right to Speculate in Theatre Tickets Upheld [pp.129-131]
	The Right of a Jury to Draw Any Inference from the Refusal of a Party to Waive Privilege [pp.131-132]
	Contradictory Statements. Statements Consistent with Testimony [pp.132-133]
	Novation Distinguished from Accord without Satisfaction [pp.133-135]

	Recent Cases
	Carriers. Loss of Manuscript. Measure of Damages. Southern Express Company v. Owens, 41 Southern Rep. 752 (Alabama) [p.136]
	Carriers. Passengers. Injuries. Negligence. Proximate Cause. Snyder v. Colorado Springs & C. C. D. Ry. Co., 85 Pacific Rep. 686 (Colo.) [p.136]
	Carriers. Contributory Negligence. Alighting from Moving Train. Texas & P. Ry. Co. v. Whitely, 96 S. W. 108 (Tex.). per se [pp.136-137]
	Commerce. Interstate Commerce. Intoxicating Liquors. Ex parte Massey, 92 S. W. 1086 (Texas) [p.137]
	Common Carrier. Liability of Owner of Passenger Elevator. Edwards v. Manufacturer's Building Co., 61 Atl. Rep. 446 (R. I.) [p.137]
	Constitutional Law. Impairment of Obligation of Contract. Knoxville Water Company v. Mayer of City of Knoxville, 26 Supreme Court Rep. 224 [pp.137-138]
	Constitutional Law. Labor Laws. Police Power. Freedom of Contract. People v. Williams, 100 New York Supplement, 327 [p.138]
	Contracts. Rescission. Waiver of Ground. St. Regis Paper Co. v. Santa Clara Lumber Co., 78 N. E. 701 [p.138]
	Conveyancing. Construction of Deed of Minerals. Griffin v. Fairmont Coal Co., 53 S. E. Rep. 24 (W. Virginia) [pp.138-139]
	Copyrights. What Constitutes Infringement. Sampson & Murdock Co. v. Seaver-Radford Co., 140 Fed. 539 [p.139]
	Corporations. Foreign Corporations. Notice to Attorneys. State ex inf. Hadley Atty. Gen. v. Standard Oil Co., of Ind. et al. 91 S. W. (Mo.) 1062 [p.139]
	Corporations. Statutory Liability of Stockholders. Enforcement in Other States. Converse v. Aetna Nat. Bank, 64 Atl. 341 (Conn.) [p.139]
	Corporations. Liability for Slander. Sawyer v. Norfolk & S. R. Co., 54 S. E. 793 (North Carolina) [p.140]
	Criminal Law. Witnesses. Weight of Testimony. Gordon v. State, 41 South. 848 (Ala.) [p.140]
	Criminal Law. Rights of Accused to Be Confronted by Witness. Ralph v. State, 52 S. E. 298 (Ga.) [p.140]
	Criminal Law. Evidence. Character. People v. Pelsarz, 78 N. E. 294 (N. Y.) [p.141]
	Damages. Breach of Contract. Error in Locating House. Oken v. Henderson, 99 N. Y. Supp. 917 [p.141]
	Eminent Domain. Use of Highway for Telephone Line. Injunction. Hobbs v. Long Distance Telephone &. Telegraph Co., 41 Southern Rep. 1003 (Alabama) [pp.141-142]
	Evidence. Privileges. Right of Jury to Draw Inference. From Refusal of Party to Waive Privilege. Penn. R. R. Co. v. Durkee, Circuit Court of Appeals (July 24th. 1906) [p.142]
	Evidence. Witnesses. Impeachment. Contradictory Statements. Statements Consistent with Testimony. Burks v. State, 93 S. W. 983 (Arkansas) [p.142]
	Evidence. Credibility of Witness. Electric Fireproofing Co. v. Smith, 99 N. Y. Supp. 37 [p.142]
	Evidence. Experiments. Tackman v. Brotherhood of American Yeoman, 106 N. W. 350 [pp.142-143]
	Evidence. Declarations. Res Gestae. Baker v. Drake. 41 South, 845 (Ala.). res gestæ [p.143]
	Food. Regulating Sale of Butter. Constitutional Law. Ex parte Dietrich, 84 Pac. 770 (Cal.) [pp.143-144]
	Legislation. Right of State to Control Speculation in Theater Tickets. Ex Parte Quarg, 84 Pac. 766 (California) [p.144]
	Manufacturers. Liability for Defects in Articles Made. Who May Sue. Watson v. Augusta Brewing Company, 52 S. E. 152 (Ga.) [p.144]
	Master and Servant. Railroads. Assumed Risks. Phippin v. Missouri Pac. R. Co., 93 S. W. (Mo.) 410 [p.144]
	Master and Servant. Railroads. Defective Track. St. Louis, I. M. & S. Ry. Co. v. Mize, 95 S. W. 488 (Ark.). dissenting [pp.144-145]
	Master and Servant. Injuries to Servant. Contributory Negligence. Rocco v. F. A. Gillepsie Co., 64 Atl. 118 (N. J.) [p.145]
	Master and Servant. Obvious Dangers. Assumption of Risks by Union. Moss v. Mosley, 41 S. 1012 (Ala.) [pp.145-146]
	Negligence. Maintenance of Turntable by Railroad. Liability. Walker's Adm'r v. Potomac, F. & P. R. Co., 53 Southeastern Rep. 113 (Virginia) [p.146]
	Principal and Agent. Implied Contract. Knowledge of Agent. Blower v. Southern Ry. Co., 54 So. E. 368 (So. Carolina) [p.146]
	Powers. Sale of Land. Authority of One Trustee. Hill et al v. People, 95 S. W. 990 (Ark.) [pp.146-147]
	Railroads. Public Highways. Shifting of Cars. Long v. Missouri Pac. Ry. Co., 91 S. W. (Mo.) 1012. per se [p.147]
	Railroads. Injuries to Pedestrians. Liability to Trespassers. Brown v. Boston & M. R. R., 64 Atl. 194 (N. H.) [p.147]
	Railroads. Crossing Accident. Contributory Negligence. Sanguinette v. Miss. River, etc., Ry. Co., 95 S. W. 386 (Mo.) [pp.147-148]
	Reorganization of Mutual Insurance Companies. Huber v. Martin, 105 N. W. 1031 (Wisconsin) [p.148]
	Securities. Sale of Pledged Stock. Content v. Banner. 76 N. E. 913 (N. Y.) [p.148]
	Torts. Master and Servant. Employer's Liability to Servant. Bannon v. N. Y. Cent. & H. R. R. Co., 98 N. Y. Supp. 770 [pp.148-149]
	Telegraphs. Delay in Delivering Message. What Law Governs. Western Union Tel. Co. v. Lacer, 93 S. W. 34 (Ky.) [p.149]
	Wills. Evidence of Undue Influence. Declarations of Testator. Wetz v. Schneider, 96 S. W. 59 (Texas) [p.149]

	Alumni and School Notes [pp.150-153]
	Reviews
	untitled [pp.154-155]
	untitled [pp.155-156]
	untitled [p.157]
	untitled [pp.157-159]
	untitled [p.159]

	Acknowledgments [p.160]
	Back Matter [pp.i-xvi]



